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Criminal Prosecution of Health Care Providers for Unintentional Human Error

Preamble
The American Association of Nurse Attorneys (TAANA) and the American Association of Legal Nurse
Consultants (AALNC) are not for profit membership organizations dedicated to:
o Serving as resources for the healthcare and legal communities;
o Professional enhancement and growth of registered nurses practicing in the specialty areas of nurse
attorneys and legal nurse consulting respectively; and
o Advancing these nursing specialties.

TAANA and AALNC believe patient harm can only be prevented when modern safety theory is employed in
response to adverse events. Errors must be reported and analyzed, examining contributing factors and system
flaws. The root cause analysis and/or failure mode and effects analysis required to do so cannot occur in a
culture of fear or a culture of blame. Because punitive approaches deter error-reporting and endanger patients
by allowing latent failures to continue, the criminal prosecution of health care providers for unintentional error
creates worrisome implications for patient safety (Plum, 1997).

Unintentional human errors occur in clinical practice and are inevitable. (Joint Commission, 2006). The vast
majority of errors reflect system problems that need to be addressed. The fear of criminal charges undermines
an organization's attempts to create a culture of safety and improve those dangerous systems. The criminal
prosecution of an unintentional human mistake undermines error reporting and the creation of a culture of
safety, demoralizes providers, accelerates the exodus from clinical practice, exacerbates the shortage of health
care providers, contributes to a culture of blame, and perpetuates the unachievable expectation of perfection in
practice. (ISMP, 2006) (ISMP, 2007) (Richardson, 2006). When investigating clinical error, emphasis should be
placed on problem-solving rather than on blame (Joint Commission, 2007).

Errors need to be recognized as inevitable and viewed as opportunities to improve the systems in which
providers work. The legislatures have created professional licensing boards with the intent that they have
exclusive authority over the practice of licensees. The public is protected from unsafe providers by the
professional licensing board authority to restrict or revoke licensure. Criminal prosecution of a health care
provider for clinical error may undermine that exclusive board authority. As such, the criminal system should
only be invoked in those cases involving an element of intentionality.

Position Statement

o TAANA and AALNC join the safety experts and regulatory bodies who believe patient safety depends
upon a systems approach to analyzing adverse events and clinical error and that this can only occur in
a non-punitive environment.

o The criminal prosecution of health care providers for unintentional error endangers patients,
demoralizes providers, accelerates their exodus from clinical practice, exacerbates the shortage of
health care providers, contributes to a culture of blame, and perpetuates the unachievable expectation
of perfection in practice.
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The criminal justice system should be invoked only in situations in which there is an actual intent to
cause harm.

The determination as to the appropriateness of disciplinary action should be within the exclusive
purview of employers and professional licensing boards.

TAANA and AALNC oppose the criminal prosecution of health care providers for unintentional error
and support other organizations in similar opposition.
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